my mind goes back to the poet of many years ago, who, in the middle of the night dug his wife in the ribs and said, "Strike a light, I have thought of a good word," and she turned the opposite way and said, "Strike one yourself, I have thought of a bad one."
I have realised for very many years that there is a great deal to be gained by close co-operation between the medical profession and the legal profession in a Society such as this. I have no doubt about that, and I have seen something of it. One matter which is present to my mind-and there has been mention of it tonight-is infanticide. More than forty years ago I had to defend at the Liverpool Assizes a young servant girl who was charged with the murder of her newly-born child. I always think of it as one of the "worst luck" cases I have ever known. She was quite young, working as a domestic servant in a house in Liverpool. She came from the country; and she had a baby. She pushed paper or something of that kind down the child's throat soon after it was born. No-one knew, and she wrapped it up in two newspapers and left it down a back alley. The bad luck she had was that the people at whose house she worked had friends in Shrewsbury, and they sent a Shrewsbury newspaper each week. One of the newspapers had on it the address of the house, and she was found. When the case was on I had the greatest of kindness and help from a man who was a member of the Bar and also a doctor. I remember so well my anxiety-but the girl was sentenced to death. The case was taken to the Court of Criminal Appeal, but the verdict remained and against that girl there was, and still is, a verdict of guilty of murder. She was reprieved. A little later the first Infanticide Act was passed and more recently there has been another Act passed largely through the efforts of the medical profession, so that nothing of the kind I have mentioned will happen again.
That is one instance of the co-operation between the two professions, the lawyers and the doctors. All my life in the law-and it is becoming quite a long one now-I have had the greatest of help from the medical profession, I was a little disturbed tonight to hear from Sir Adolphe Abrahams that the medical witness was the butt of judicial humour. If that be right, all I can say is that I have never known it and I have had some experience at least. I would hate to think that in any court in which I sat a medical witness or any other witness should think he had been insulted. I do not regard it as an admonishment if a Judge asks a witness to speak out in order that the jury who have to decide the case should hear what he says, nor do I regard it as wrong for a Judge to say, "Do you think you can put it in simpler language?" The Judge may understand it but he is seeking to help the jury and to bring the facts home to them. I do not mind whether it be a doctor or any other witness, he should, when he goes away, be able to feel that, although he may not have given his evidence in the best way, he has been treated fairly. That applies not only to the witness but to the litigant, and above all, to the man in the dock. I think myself-I hope I am not wrong-that the legal profession does achieve that.
Dame Louise, may I thank you and your Society for your kindness and hospitality to your guests?
"ARTIFICIAL INSEMINATION"
PAPERS on the above subject were read to the Manchester Branch of the Society on October 6, 1949, by Mr. Leslie Walsh and the President, Sir William Fletcher Shaw.
Mr. LESLIE WALSH reviewed the prominence artificial insemination had recently obtained although its history went back over 150 years.
In the U.S. A. in 1941, 9,500 children were born following artificial insemination, the husband's seed being flown back from the battle areas. There were two sources for artificial insemination-A.I.H. being seed from the husband, AJ.D. being seed from a donor. A.I.H. raises no particular legal problems but in one case a decree of nullity was granted by the courts where a child had been born after a successful artificial insemination. This made one consider the duty and burden of advising clients. It was necessary to realize the presence of other factors than children in these marriages. A.I.D. called forth other problems. Secrecy was essential, the donor should be unknown to both parties and the child should equally be kept ignorant. This meant that the information given to the Registrar of Births and Deaths was inaccurate, namely, the rank and profession of the fa~her. Section 4 of the Perjury Act, 19II, states that anyone making a false statement WIth intent that the same shall be entered in the Register of Births and Deaths shall be guilty of a misdemeanour punishable with up to seven years' imprisonment. No prosecution can take place after three years from the false entry.
The Forgery Act of 1861, section 36, makes it a felony knowingly and unlawfully to insert, or cause to be inserted, a false entry of any matter relating to a birth, or to use such entry or copy knowing it to be false. The use of a birth certificate of a child of A.I.D. for school or University would, by the very secrecy enjoined, enforce the deliberate commission of a crime. I t is true that a child born during wedlock is presumed legitimate, but there can be little doubt that a child of A.I.D. is illegitimate and the cloud is there ready to burst at any moment should there be a quarrel between husband and wife. Also as with A.I.H. should the disability be such as to justify a decree of nullity the children born are automatically illegitimate.
Does A.I.D. constitute adultery? Mr. Justice Vaisey and the Rt. Hon. R. V. Willink, KC., entertained no doubt that the act both of a married donor and a married recipient constituted adultery and quoted Lord Duncalm in Russell v , Russell that "fecundation ab extra is adultery." This, however, cannot be taken to mean that adultery occurs in every such case, particularly in a type which was then practically unknown.
"The essence of adultery" said the court in Oxford v. Oxford "consists in the voluntary surrender to another person of the reproductive power or faculties of the guilty person." It is conceivable that such an act performed upon a woman against her will might constitute rape. "All this," said Mr. Leslie Walsh, "does not mean or prove to my mind that A.I.D. can be adultery."
A.I.D. is the very antithesis of adultery; there is not the keeping it secret from the husband, there is the express desire for a child and the complete absence of sexual gratification, and it is committed on an operating table. As to rape, in English Law it is the unlawful carnal knowledge of a woman against her will. There is no carnal knowledge and no penetration by the male organ and its place cannot be taken by a medical instrument. The act would be a serious assault but not rape.
The Medical Defence Union, in a pamphlet, treat A.J.D. briefly under these three heads :-negligence; proceedings for dissolution of marriage, and alleged conspiracy.
Negligence. The rules with regard to this are such as would apply to any other surgical operation.
Dissolution of marriage. Certificates of consent from husband, wife and donor should be obtained.
Conspiracy. The birth of a child as a result of A.I.D. might easily defeat the succession of those entitled in default of issue. It is suggested that a written assurance be obtained from the husband and wife that the birth of a child will not defeat the claims of any person to any title, estate, interests or funds. It is doubtful what use this assurance is. It ignores matters such as the defrauding of the revenue in the matter of succession duty. The speaker, viewing the matter broadly, felt that in the absence of any deliberate intent to defeat just claims the doctor would not be liable as a conspirator.
Many other problems would arise from the wide-spread use of A.I.D., such as the marriage of children with a common father, the unreliability of data as to heredity, and the practice of A.I.D. as a deliberate fraud on a man with intent to force him into marriage. Perhaps donors will not be willing to offer their services if they realize they have a potentialliability to support their offspring.
The documents the Medical Defence Union suggest should be signed are secret, but unauthorized and mischievous publication is not impossible. The solution is not clear. Sir WILLIAM FLETCHER SHAW gave the three purposes of marriage as (1) procreation of children.
(2) the satisfaction of normal desires, and (3) mutual society, help and comfort. These are implicit in the contract and need to be stated so that there can be no excuse of ignorance for refusal to carry out its terms. After the first World War contraception was widely publicized and rightly condemned when used for selfish motives. It was equally wrong for marriage to be undertaken solely in order to have children. In both cases the marriage vow was not completely fulfilled.
Both Church and Law recognize that marriage must be consummated. If physical or mental defects exist to prevent this the marriage may be annulled. A considerable number of marriages are unfruitful and both husband and wife may be bitterly disappointed. From the time of Abram and Sarai till recent times the fault has been ascribed to the wife. In many cases of sterility in the woman its cause and possible cure may be found in modem methods. In 10% of infertile marriages the fault was in the husband. Male infertility is of two types: Aspermia, i.e., a complete absence of spermatozoa, and Oligo-spermia where there are only a small number, i.e., below one million in a c.c., and as only one spermatozoon is necessary for impregnation some additional factor must be present, i.e., deficient motility. This group cannot be termed absolutely sterile and may account for an unexpected pregnancy after years of infertility. Should artificial insemination take place in these cases at the same time as coitus it would be difficult to say who was the father. Treatment to overcome defects of fertility are available to both husband and wife.
Artificial insemination is not a new discovery. Jacobe in 1800 artificially inseminated the eggs of a fish and John Hunter was successful with a human a few years later. In recent years it has been used increasingly in cattle, but it is worthy of note that those responsible for the stud book of the thoroughbred horse will not accept artificialinsemination.
In artificial insemination from the husband (A.I.H.) where, on account of physical injury or nervous defect, there is inability to deposit semen in the vagina or where the spermatozoa may be deposited in the vagina but unable to enter the cervix, the operation is simple and, with care, free from risk. A.I.H. is of limited use and in view of a recent legal case inadvisable in male impotence or female vaginismus.
It is around artificial insemination by donor (A.I.D.) that controversy rages. In its favour as against adoption it is argued:-
The child is the product of half of the family unit and will receive more affection thereby.
The donor will be carefully selected and if secrecy is maintained the child will accept the apparent father as the real father.
Arguments medical, psychological, sociological, theological and legal have been advanced against it.
Sir William then briefly reviewed A.I.D. from the aspects of doctor, donor, wife, husband and the child. The doctor must, in most cases, select the donor and guard against hereditary disabilities. This must mean the study of the family for several generations and even then may overlook such serious defects as epilepsy, hsemophilia and mental conditions. Also "that the birth of the child will not defeat the claims of any person to titles, estates or funds." This will certainly be difficult. For instance, the Earldom of Derby ceased in direct descent and it was necessary to go back five generations for the next heir. Secrecy, which is stressed as important, will entail false declarations on birth certificates and other legal documents. Consanguinity may arise if one donor fertilized a considerable number of women even if the number were limited to IOO, as the advocates of A.I.D. state.
The donor must be sound physically and free from hereditary defects. To mate for intellectual qualities requires a knowledge we do not possess; so often is there one brilliant offspring in a family, a genius with the dullest of parents or vice versa. Those who advocate A.I.D. suggest that the donors are actuated by purely altruistic motives, but to the Speaker they were a kind of human cuckoo.
It is stated that the majority of requests for A.I.D. come from the husband who, SUddenly confronted with the news that he is sterile, conscious of his wife's disappoint-m~nt, afraid of her scorn, turns to anything which may get him out of his tangle. What will be his attitude when the child grows up, particularly if it exhibits moral charactertstics of which he disapproves; will he be so ready to accept responsibility? Some women with strong maternal instincts will have great joy in a child of their own, but will her respect for her husband remain? At the back of her mind might be the fear of something not far removed from adultery. Would she be willing to accept his child by another woman. Sarai who tested Abram so effectively did not show unbounded affection to the child so procured. With A.I.D. a man's hereditary rank may descend to a son of whose being he had no part.
The protection of the child is the most important consideration which calls for secrecy. The fear of detection must always be present and disclosure by a hasty word give rise to an atmosphere harmful to the child. If further children are desired is the same father to be chosen or some other donor?
Sir William expressed himself in favour of helping childless couples with A.I.H. He Considered A.I.D. to be an act of adultery.
DISCUSSION
Mr. G. S. GREEN said he had listened with interest to both presentations. He had considerable experience with adoption cases and had been impressed by the gratification shown by the parents when an Adoption Order is made, particularly the rousing of the maternal instincts. It would appear that many of the objections raised by Sir William could apply to adoption which, as is generally known, has been a marked success. It would seem, therefore, that in some respects A.I.D., resulting in the mother actually bearing the child, would be of greater benefit to husband and wife than adoption.
Professor ANDREW TOPPING deprecated A.I.D. In the case of oligo-spermia the husband should be encouraged to have intercourse with his wife during the period when A.I.D. was performed. In this way there would be an inability to declare that he was not the father and this fact might eliminate some of the difficulties.
Dr. MAMOURIAN thought we were too conservative and reluctant to accept new ideas. Men and women were now co-equal. The woman's instincts were for children, the man's for gratification. In this country 500,000 women were condemned to sterility. A spinster was unable to have a child and face the world fearlessly. It would be preferable to have intelligent illegitimate children to legitimate half-wits. If it was the husband who insisted on having no children the woman had no remedy, as in A.I.D. the consent of both parties was necessary. As to inherited qualities there was the story of the girl who wrote to Bernard Shaw suggesting that her beauty and his intelligence might be perpetuated in their offspring. The reply said that there was no guarantee that his appearance and her intelligence might not be the result and that could not bear contemplation.
Dr. FOULDS wondered why secrecy was so important. In cases of adoption the child is informed later in life and there has been no break in the family ties.
The BISHOP OF MANCHESTER said he had come to learn and he had learned much. There was a natural repugnance to A.I.H. and to A.I.D. Repugnance should be based on sound reasons and not on emotions. He had been fascinated by the way in which Mr. Walsh had continued without entanglement through a maze of problems. Sir William had treated the subject with humanity and he felt that the edict of the Archbishop of Canterbury should be adopted. He considered that A.I.D. led to perjury and the break up of the family. He hoped that general opinion would swing heavily against it.
His Honour Judge BATT thanked the speakers for interesting material for consideration. The more thought was given to the matter the more did legal and social problems arise. It was necessary to disentangle the emotional from the rational, and he leaned to Professor Topping's view of the emotional aspect. Whether it was A.I.H. or A.I.D. it must be appreciated that everything that happened in the world must be natural. A.I.D. could not be a criminal offence, that was going back to the Middle Ages. It was not forced on either husband or wife.
"MEDICAL EVIDENCE IN MATRIMONIAL CAUSES"
A PAPER on the above subject was read to the Manchester Branch of the Society on November 17, 1949, by Mr. J. D. Cantley.
Mr. Cantley observed that not every type of matrimonial cause gave scope for medical evidence. He desired to restrict himself to Nullity, Dissolution and Judicial Separation.
I.

Nullity. A marriage void ab initio or voidable.
(a) Void-where there has been no legal marriage at all comprising:-(I) No effective ceremony, i.e., bogus clergyman or pirate registrar.
(2) Bigamous marriage.
(3) Prohibited degrees of relationship.
(4) No consent because below age of consent, mistaken identity, fundamental mistake as to nature of ceremony and lunatics or persons of unsound mind. (b) Voidable-these may entail medical evidence in one or both parties.
(I) Incapable of effecting consummation.
(2) Wilful refusal of consummation.
